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therefore not subject to the control of 
the employer and do not vary with the 
fluctuations in business. In an arrange-
ment of this kind, if the employer re-
quired the employee to work on Satur-
day in a week in which he was sched-
uled for work only on the Monday 
through Friday schedule, he would be 
paid at his regular rate for all the Sat-
urday hours in addition to his salary. 

PRIZES AS BONUSES 

§ 778.330 Prizes or contest awards gen-
erally. 

All compensation (except statutory 
exclusions) paid by or on behalf of an 
employer to an employee as remunera-
tion for employment must be included 
in the regular rate, whether paid in the 
form of cash or otherwise. Prizes are 
therefore included in the regular rate if 
they are paid to an employee as remu-
neration for employment. If therefore 
it is asserted that a particular prize is 
not to be included in the regular rate, 
it must be shown either that the prize 
was not paid to the employee for em-
ployment, or that it is not a thing of 
value which is part of wages. 

§ 778.331 Awards for performance on 
the job. 

Where a prize is awarded for the qual-
ity, quantity or efficiency of work done 
by the employee during his customary 
working hours at his normal assigned 
tasks (whether on the employer’s 
premises or elsewhere) it is obviously 
paid as additional remuneration for 
employment. Thus prizes paid for co-
operation, courtesy, efficiency, highest 
production, best attendance, best qual-
ity of work, greatest number of over-
time hours worked, etc., are part of the 
regular rate of pay. If the prize is paid 
in cash, the amount paid must be allo-
cated (for the method of allocation see 
§ 778.209) over the period during which 
it was earned to determine the result-
ant increase in the average hourly rate 
for each week of the period. If the prize 
is merchandise, the cost to the em-
ployer is the sum which must be allo-
cated. Where the prize is either cash or 
merchandise, with the choice left the 
employee, the amount to be allocated 
is the amount (or the cost) of the ac-
tual prize he accepts. 

§ 778.332 Awards for activities not nor-
mally part of employee’s job. 

(a) Where the prize is awarded for ac-
tivities outside the customary working 
hours of the employee, beyond the 
scope of his customary duties or away 
from the employer’s premises, the 
question of whether the compensation 
is remuneration for employment will 
depend on such factors as the amount 
of time, if any, spent by the employee 
in competing, the relationship between 
the contest activities and the usual 
work of the employee, whether the 
competition involves work usually per-
formed by other employees for employ-
ers, whether an employee is specifi-
cally urged to participate or led to be-
lieve that he will not merit promotion 
or advancement unless he participates. 

(b) By way of example, a prize paid 
for work performed in obtaining new 
business for an employer would be re-
garded as remuneration for employ-
ment. Although the duties of the em-
ployees who participate in the contest 
may not normally encompass this type 
of work, it is work of a kind normally 
performed by salesmen for their em-
ployers, and the time spent by the em-
ployee in competing for such a prize 
(whether successfully or not) is work-
ing time and must be counted as such 
in determining overtime compensation 
due under the Act. On the other hand a 
prize or bonus paid to an employee 
when a sale is made by the company’s 
sales representative to a person whom 
he recommended as a good sales pros-
pect would not be regarded as com-
pensation for services if in fact the 
prize-winner performed no work in se-
curing the name of the sales prospect 
and spent no time on the matter for 
the company in any way. 

§ 778.333 Suggestion system awards. 
The question has been raised whether 

awards made to employees for sugges-
tions submitted under a suggestion 
system plan are to be regarded as part 
of the regular rate. There is no hard 
and fast rule on this point as the term 
‘‘suggestion system’’ has been used to 
describe a variety of widely differing 
plans. It may be generally stated, how-
ever, that prizes paid pursuant to a 
bona fide suggestion system plan may 
be excluded from the regular rate at 
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least in situations where it is the fact 
that: 

(a) The amount of the prize has no re-
lation to the earnings of the employee 
at his job but is rather geared to the 
value to the company of the suggestion 
which is submitted; and 

(b) The prize represents a bona fide 
award for a suggestion which is the re-
sult of additional effort or ingenuity 
unrelated to and outside the scope of 
the usual and customary duties of any 
employee of the class eligible to par-
ticipate and the prize is not used as a 
substitute for wages; and 

(c) No employee is required or spe-
cifically urged to participate in the 
suggestion system plan or led to be-
lieve that he will not merit promotion 
or advancement (or retention of his ex-
isting job) unless he submits sugges-
tions; and 

(d) The invitation to employees to 
submit suggestions is general in nature 
and no specific assignment is outlined 
to employees (either as individuals or 
as a group) to work on or develop; and 

(e) There is no time limit during 
which suggestions must be submitted; 
and 

(f) The employer has, prior to the 
submission of the suggestion by an em-
ployee, no notice or knowledge of the 
fact that an employee is working on 
the preparation of a suggestion under 
circumstances indicating that the com-
pany approved the task and the sched-
ule of work undertaken by the em-
ployee. 

Subpart E—Exceptions From the 
Regular Rate Principles 

COMPUTING OVERTIME PAY ON AN 
‘‘ESTABLISHED’’ RATE 

§ 778.400 The provisions of section 
7(g)(3) of the Act. 

Section 7(g)(3) of the Act provides the 
following exception from the provi-
sions of section 7(a): 

(g) No employer shall be deemed to have 
violated subsection (a) by employing any 
employee for a workweek in excess of the 
maximum workweek applicable to such em-
ployee under such subsection if, pursuant to 
an agreement or understanding arrived at 
between the employer and the employee be-
fore performance of the work, the amount 
paid to the employee for the number of hours 

worked by him in such workweek in excess 
of the maximum workweek applicable to 
such employee under such subsection: 

* * * * * 

(3) is computed at a rate not less than one 
and one-half times the rate established by 
such agreement or understanding as the 
basic rate to be used in computing overtime 
compensation thereunder: Provided, That the 
rate so established shall be authorized by 
regulation by the Secretary of Labor as 
being substantially equivalent to the aver-
age hourly earnings of the employee, exclu-
sive of overtime premiums, in the particular 
work over a representative period of time; 
and if (1) the employee’s average hourly 
earnings for the workweek exclusive of pay-
ments described in paragraphs (1) through (7) 
of subsection (e) are not less than the min-
imum hourly rate required by applicable 
law, and (ii) extra overtime compensation is 
properly computed and paid on other forms 
of additional pay required to be included in 
computing the regular rate. 

§ 778.401 Regulations issued under 
section 7(g)(3). 

Regulations issued pursuant to sec-
tion 7(g) (3) of the Act are published as 
Part 548 of this chapter. Payments 
made in conformance with these regu-
lations satisfy the overtime pay re-
quirements of the Act. 

GUARANTEED COMPENSATION WHICH 
INCLUDES OVERTIME PAY 

§ 778.402 The statutory exception pro-
vided by section 7(f) of the Act. 

Section 7(f) of the Act provides the 
following exception from the provi-
sions of section 7(a): 

(f) No employer shall be deemed to have 
violated subsection (a) by employing any 
employee for a workweek in excess of the 
maximum workweek applicable to such em-
ployee under subsection (a) if such employee 
is employed pursuant to a bona fide indi-
vidual contract, or pursuant to an agreement 
made as a result of collective bargaining by 
representatives of employees, if the duties of 
such employee necessitate irregular hours of 
work, and the contract or agreement (1) 
specifies a regular rate of pay of not less 
than the minimum hourly rate provided in 
subsection (a) or (b) of section 6 (whichever 
may be applicable) and compensation at not 
less than one and one-half times such rate 
for all hours worked in excess of such max-
imum workweek, and (2) provides a weekly 
guaranty of pay for not more than 60 hours 
based on the rates so specified. 
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